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THE CLERK: This is In Re Application of Chevron
Corporation for an Order Pursuant to 28 U.S.C. Section
1782, Docket 10-2675. Pl ease note your appearances for the
record.

MR. STERN: Herb Stern and Steve Plotnick, Stern &
Kilcullen, for Chevron.

MS. HENDRI CKS: Kristen Hendricks from G bson, Dunn &
Crutcher for Chevron.

MR. W LSON: Good norning, your Honor. O. Andrew F.
W Il son of Emery, Celli, Brinckerhoff & Abady for the
Respondents and the interested parties.

THE COURT: And good morning to all of you. I
understand there are some pro hac vice applications which
have been made here. |s that correct?

MR. W LSON: Yes, your Honor. Both nmy coll eague,
Kristen Hendricks, and | have submtted pro hac vice
applications. OQurs was granted in camera the last tinme we
appear ed.

MR. STERN: | nove.

THE COURT: Any objection?

MR. W LSON: No, your Honor.

THE COURT: All right. The applications are al
granted. All right. Who's going to be arguing for
Chevron?

MR. STERN: | am, your Honor.
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THE COURT:

MR. STERN:

Al'l right, M.

Thank you, your

strai ghtforward application under

THE COURT:

so straightforward.

Stern. Go ahead.
Honor. This is a very

28 U.S.C. Section 1782.

| love the way you put that, M. Stern,

Wth how many piles of certifications

here?

MR. STERN: Well, there's a lot of piles but let ne
see if | can strike right through because | know your Honor
is busy, I know you have a jury trial and | prom se not to

waste nmuch of or
THE COURT:

MR. STERN:

any of your time

Okay.

| think that everything |'m about to say

is virtually undisputed.

First of all,

true. Chevron is being sued for

there's an Ecuadorian court, that's

a phenomenal anount of

money, no one disputes it. The court there has appointed a

M. Cabrera to be a testifying expert. | don't think that

anybody disputes that.

There's no question about

the fact that the court

order which appointed himis very specific, and you'll find

in Exhibit J admonitions at

be inpartial. I

quote, "He nust

respect to the parties", and nost

it says that his assistance, and

page six that M. Cabrera nust

be i ndependent with

particularly at page ten

quote now, "must be

i ndependent from the two parties.” O course, the two
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parties are before you on this application.
There's no question about any of that. He'

testifying expert, he's supposed to be imparti al

supposed to not -- withdrawn -- he's supposed not

contacting the parties independently.

S a
and he's

to be

Now, there's no dispute about the fact as well from
t he papers of ny adversary that UBR is in fact consulting
experts for the plaintiff. They concede that. It's beyond

di spute.

There is no dispute that M. Villao is an enpl oyee of

UBR. They don't dispute that, either. | ndeed, t

hey

submtted a certification from him and he's represented by

t he same counsel that represents UBR. He's empl oyed by UBR

as an associate, no question about that. You' |

in Exhibit Y.

Now, there's no question about the fact, it'

undi sputed, it's admtted, that M. Villao, while

simul taneously in the employ of UBR, the plaintif
case suing Chevron, was also enployed by M. Cabr
is forbidden from doing exactly that. You'll fin
Exhi bit W

find that

S

fs in th
era, who

d that i

M . Cabrera actually lists M. Villao as one of his

i's

n

consultants on the project. M. Villao's CV is attached to

M. Cabrera's statenments, and you will find that

Y. The same M. Villao is |listed as an assi st ant

in Exhib

expert

it

to
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UBR.

So, we have a testifying expert in Ecuador who is
forbidden from having ex parte contacts with either of the
parties, and it is indisputable that both the plaintiffs’
counsel is employing UBR which has a presence not only as
its, what they term consulting expert, but it's also
hel ping M. Cabrera in his efforts. Al'l of this
surreptitious, all of this ex parte.

Now, if there were any doubt about it, that has crept
into M. Cabrera's reports in which he's, you know, seeking
to recommend $27 billion against Chevron, has crept into
his reports actual materials furnished by UBR, which is, of
course, the consulting expert for the plaintiffs, and
you'll find that, if your Honor pleases, at Exhibits C and
D

So, all of that | have said so far is indisputable.
But if there were any doubt about it, the cherry on the top
about it is in Exhibit K M. Cabrera admts that he, in
fact, used M. Villao, only he says he did it just a
little, not a |ot. You'll find that in Exhibit K.

" m not going to burden you by actually reading this
stuff because you have it all up there and you can verify
that what |'mtelling you is accurate.

So, we want obviously to take discovery on UBR and

M. Villao, and we want to find out what information has
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been passing back and forth from plaintiffs' counsel to M.
Cabrera using the vehicle of their so-called consulting
expert, UBR.

Now, in the face of that clear denonstration of need,
what do we hear? We hear that there's a privilege and the
privilege that we hear is that M. Villao and UBR are
consulting experts to the plaintiffs and, therefore, their
communi cati ons between one and the other are privileged.

Well, this is exactly the issue that was posed in the
Chevron v. 3TM case in the Southern District of Texas, and
| see from your Honor's body motions that you're aware of
the case, and the holding is absolutely clear. I
understand it's not binding, it's a court of the same
|l evel, but | think it's informative, and |I'd recommend it
very highly to your Honor because it makes a | ot of sense.

And he says very clearly, the judge, that while
3TM -- which, if you could substitute UBR for 3TM for our
purposes -- "While 3TM may well have been originally hired
to serve only in a consulting expert capacity, as soon as
his report was given to the court, or at |east an auxiliary
of the court, to be used in preparing Cabrera's expert
report, that shield was | ost. By the very nature of
Cabrera's role, his report is testimny. Additionally, by
providing consulting expert reports to a testifying expert,

the privilege is lost,"” citing case.
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Now,
t hat there
| would res

plaintiffs

from our point of view, we respectfully submt
is no privilege any nmore given the conduct, and
pectfully suggest the m sconduct of the

in this case and they're so-called consulting

expert, UBR.

Now,
submtted a
t hese proce
UBR, and if
of M. Vill
the work th
Ecuador.

wel |,
to find out
both our ad
expert. We

Now,

the interesting thing is that M. Villao has
certification himself, and he is represented in
edi ngs by the same counsel that is representing
your Honor will take a | ook at paragraph seven
ao's certification, he says that all and any of

at he did on this case and project he did in

who was he working for? | think we're entitled
. We know he was sinultaneously enployed by
versary and the so-called neutral testifying
want to know what was going on.

we have therefore, based upon that, requested

that this Court issue a subpoena pursuant to 28 U.S.C.

1782.
We as
situation,

foreign tri

k alittle nore. We are in an emergent
fromour point of view. W are before this

bunal and our adversaries are doing their utnost

to shut down the proceedi ngs before we can adduce the

evidence th

this arrang

at we need to denonstrate to that court that

ement is essentially corrupt between M . Cabrera
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and the plaintiffs.

So, not only do |I suggest to you that we are correct
in our application, but | respectfully submt to you that
there is a need for speed and, so, it is our request not
only that the subpoena issue, but that we set a tinmetable
here today so that there isn't the com ngs and goi ngs back
and forth, because our experience in every one of the other
five cases which are going on simultaneously throughout the

country, when we win them which we have been fortunate

enough to do up till now, what happens is our adversary
seeks stays. If they get it, fine. If they don't, they go
to the appropriate circuit. And it is part, in our Vview,

of the pattern of delay while the proceedings in Ecuador go
chug, chug, chugging al ong.

And therefore, we would ask, nunmber one, that the
Court set, if it agrees with our position, that we set a
schedule for their conpliance and, number two, we would
i ke an i mredi ate 30(b)(6) witness as to M. Villao, his
wher eabouts, the ability of the UBR and plaintiffs' counsel
to control his novements, so that we can get some
information about this gentleman who has certified that he
has worked on the project, that he's done all of his work
in Ecuador while sinultaneously, obviously, enployed by
both UBR, that is the plaintiffs in this case, and M.

Cabr era.
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You' ve been very patient with me and |'ve tried ny
best to do this quickly because | do know that you have a
proceedi ng pendi ng.

THE COURT: Thank you, M. Stern. All right. ' m
sure, M. WIlson, that you agree with everything which M.
Stern has said.

MR. W LSON: We agree on sone things and we disagree
on ot hers.

THE COURT: Okay.

MR. W LSON: Good norning, your Honor.

THE COURT: Good morning. And good to see you.

MR. W LSON: | have several responses to ny
col |l eague's presentation but | want to step back before |
do that and put this application in context. This

application for discovery brought by Chevron doesn't fit
within 1782,

1782 was designed to provide assistance to foreign
tribunals for documents and depositions that are not within
the foreign jurisdiction's subpoena power, and the prem se
of the statute is to encourage international comty by
allowing foreign litigants to gain discovery in the United
States in the hopes that foreign jurisdictions will provide
reci procal discovery.

Here, Chevron fought for ten years to bring its case

to Ecuador, litigated seven years in Ecuador, and is now
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using 1782 in a coordinated manner to open a new case
sprawl i ng over seven states in the United States.

So, what we have here is a radical expansion of 1782
that's trying to sweep in, as materials that are avail able
in Ecuador, materials from people who are subject to
subpoena power in Ecuador, people who are otherw se covered
by privilege, documents that are not in aid of the foreign
tribunal, and materials that circumvent foreign proof
gat heri ng.

So, let nme focus in on the two subpoenas that you
have before you today. The first seeks the deposition and
di scovery from M. Cristobal Villao.

Now, Chevron's application for this subpoena fails
quite literally at the threshold. The first line of their
brief provides that pursuant to 1782, quote, "The district
court of the district in which a person resides or is found
may order himto give testimny."

THE COURT: And M. W Ilson, as | understand the
applicant's papers, at this point they've essentially
wi t hdrawn t hat application pending discovery or further
efforts to determ ne whether or not that gentleman, in
fact, can be found or resides in the United States and, as
| would understand M. Stern's argunent, it is that's one
of the reasons why he is seeking his 30(b)(6) deposition of

t he business entity, among other things, to establish the
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bona fides of that certification. Is that correct, M.

Stern?

MR. STERN: Yes, your Honor.

THE COURT: But at this point, at |east, whether or

not that individual is or is not indeed to be found or

resides in the United States is not before me because that

application is essentially withdrawn, may be renewed.

MR. W LSON: Well, just to be perfectly clear,

your

Honor, the application is before you. They have asked,

t hey have sought to issue that subpoena. Their brief

says

t hat they want to, quote, defer that, so, ny understanding

is that at the end of the day you will deny that

application without prejudice and that they can bring it

agai n.

But just for clarity, this Court doesn't have

jurisdiction to issue that subpoena, so, nmy understanding

is that the Court will deny that subpoena wi thout
prejudice. | mean - -

THE COURT: M. Stern.

MR. W LSON: -- I"msure nmy coll eague doesn't have

any opposition to that.

MR. STERN: First of all, I don't think that any

| awyer should be telling you what your ruling should be,

but | do believe that it can be held in abeyance. W are

asking for a ruling at this time. If it's conveni ent

to
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your Honor sinply to dismss this and make us refile, we'll
do that, but | don't know why we're getting hung up on
essentially a housekeeping issue.

THE COURT: \hatever way we describe it, all right,
the applicant is not at this point requesting any further
relief with regard to that individual, M. WIson. Quite
frankly, the Court would be inclined purely for its own
purposes to indeed deny it w thout application subject to
being renewed. All right.

G ven this wonderful world now of e-filing, it wil
only require the press of another button for this
application to be filed if the novants believe that they
now have a basis to establish the gentleman is a resident
of the United States or can be found here. All right. So
|l et's proceed to --

MR. W LSON: UBR

THE W TNESS: - - UBR.

MR. W LSON: Well, your Honor, let me just address
briefly a few of the prefatory remarks by nmy coll eague
about the process in Ecuador.

M . Cabrera was a court-appointed expert but he

was -- his attorney's fees were paid for by the plaintiffs
because they elected to have a damages expert. He is a
civil law expert, so, he is in the course of that

proceeding entitled to go out and seek materials as he sees
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fit to prepare his report.

The court sanctioned a process where he was avail abl e
to both parties in the course of his field work where he
was doi ng sanpling out in the Amazon. Both parties had
access to him

The court also provided that he could request
documents from the parties, which he did, and the parties
were both open to deliver docunments to him

THE COURT: Ckay. Now, as | understand it, however,
from Chevron's papers, the docunments before the Court
i ndicate that there was one and only one such sanctioned
and reported delivery of documents to the court-appointed
expert. Now, is that incorrect?

MR. W LSON: The record right now has one cover
| etter of about 3,000 pages that were delivered to the
court ex parte and the underlying documents were given to
Cabrera. That's the only cover letter in the record, but
t hose documents were given sort of ex parte insofar as
Chevron received the cover letter but did not receive the
underlying docunments.

Chevron has since requested from the Ecuadorian court
to receive those docunents and those requests have been
deni ed. So, what we have here, if you step back, and |
will refer the Court, my colleague referred to a number of

exhibits to lay out the record here, exhibits O through S
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of our papers give the plaintiffs' context for what the
procedure was from some affidavits from |l ocal counsel and
an Ecuadori an expert.

The question is |ooking at UBR and understandi ng what
documents that Chevron is |ooking for, those documents
could be broadly characterized into two canps; docunments
that were given to Cabrera to the extent that Cabrera
revi ewed them and Chevron seeks those docunments, and
Chevron also seeks a series of other docunments that were
not given to Cabrera but that were circul ated anongst
plaintiffs' litigation team and our subm ssion is that to
the extent that any docunments were given to Cabrera, those
docunents are by definition in Ecuador because M. Cabrera
is in Ecuador and that is where, to the extent that he
recei ved any docunents, they would be in Ecuador and beyond
the scope of 1782.

So, the second category of docunents --

THE COURT: Let's stop right there. Chevron's
argunment, as | understand it, is that M. Cabrera has
affirmed that he hasn't received any additional documents
or material . | assunme that affirmation is that he hasn't
received anything other than that which was |isted and
provided to the court.

MR. W LSON: | don't think it's that clear, your

Honor . | don't think it's that cl ear. | think Chevron
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has -- Chevron is proceeding in all of these cases under

the prem se that there was inproper contacts between the

plaintiffs and M. Cabrera.

Our position has consistently been that to the extent

that there were any contacts between the plaintiffs’

and Cabrera, it was pursuant to the process that was set

by the court which afforded plaintiffs the opportunity to

presents documents to M. Cabrera.

But focusing on the application before you today in

terms of what documents that they want from UBR, | think

t hat Chevron -- Chevron asserts that there are two

t eam

categories of docunments; docunents that they think were

up

given to Cabrera and documents that were circul ated anongst

the plaintiffs' litigation team

| just want to focus you, if you |look at the universe

of documents in those two canps, one category are in
Ecuador beyond 1782.

THE COURT: But they're also here.

MR. W LSON: Well, to the extent that Chevron
seeki ng redundant discovery of those docunents here,

seens to be an abuse of 1782 insofar as 1782 is for

i's
it

t he

pur pose of obtaining documents that are beyond the subpoena

power of the Ecuadorian court.
The Ecuadorian court can certainly order the

production of documents if it needs them But 1782

i's
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designed to obtain documents that are not available to the
foreign jurisdiction, so, our view is that those docunents,
to the extent that what they're seeking is docunents
revi ewed by Cabrera, they should ask Cabrera for those
docunments and they can get those documents because those
documents are in Ecuador.

The second category of documents is also precluded by
1782 because 1782 has within the statute a requirement that
any material sought by 1782 not transgress privileges, and
certainly documents that were not reviewed by Cabrera, that
were only considered within the plaintiffs' litigation team
are covered by that privilege.

There are two other aspects of this application
whi ch, when you're considering the Intel factors, mlitate
agai nst discovery. The first is receptivity of the foreign
tribunal, and here there is a pending application in
Ecuador to ask the Ecuadorian court whether the Ecuadori an
court wants discovery. That hasn't been resolved yet but
there is some indication fromthe fact that Chevron has
made applications for additional documents in Ecuador and
the Court has rebuffed a | ot of the challenges that Chevron
has made.

THE COURT: Let nme ask you one other question. Let
me stop you there for a second. As | understand the

application, it is really an application pursuant to 1782
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for documents in connection with two proceedi ngs. One, as

| understand it, is the Ecuadorian proceeding. The other

is an international arbitration which was

Chevr on.

initiated by

Now, | will candidly admt, you folks have inundated

me with papers, but | gather that the gist

of the

arbitration that Chevron has initiated essentially seeks

some type of declaration that the Ecuadori

are flawed, either on due process grounds

an proceedi ngs

or some ot her

type of claim |s that essentially correct?

MR. W LSON: That's right, your Honor. Effectively

what they're doing in the BIT arbitration

is asking,

pursuant to this Bilateral |Investnment Treaty, they're

litigating agai nst Ecuador about whether or not our case,

the plaintiffs' case in Ecuador, should be able to proceed.

THE COURT: OCkay. And as | understand it, the

application is that -- the application by
directed to obtaining documents in support

Correct?

Chevron is

of both cl ai ns.

MR. W LSON: That's right, your Honor.

THE COURT: Okay. Now, would it be

your contention,

for example, that the arbitration, the arbitrable

proceedi ng woul d have the power to order M. Cabrera to in

fact produce this stuff?

MR. W LSON: | certainly think that

t hey can make




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

19

the -- they can make the application that Ecuador produce
documents. Ecuador is the sovereign there and, to ny
knowl edge, they have not made that application.

| will say that that BIT arbitration is in its
infancy. It's subject to the Second Circuit right now.

We' ve brought an application to stay the application.
That's subject -- the briefing is undergoing in the Second
Circuit.

THE COURT: And that's because | understand that your
application to enjoin the arbitration --

MR. W LSON: That's right.

THE COURT: -- was denied by, was it Judge Sand?

MR. W LSON: That's right, your Honor.

THE COURT: Okay.

MR. W LSON: The arbitrators have also set briefing
in that case that will culmnate in a Novenber hearing on
jurisdiction, whether or not the panel has jurisdiction to
proceed or not.

THE COURT: Ckay. Now, getting back to where we
were -- all right -- would |I be totally m sguided in ny
assumption that then the documents which Chevron is seeking
in this particular proceeding, which they contend woul d
denonstrate the existence of inproper ex parte
communi cati ons between UBR and M. Cabrera, would be at

| east arguably part of what they m ght be presenting to an
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arbitrable proceeding to denmonstrate that they had been

deni ed due process in the Ecuadorian proceedings?

MR. W LSON: That's right, your Honor.

But they're

still subject to the same requirements of 1782, which means

that to the extent that they seek any of those docunments,

they can't transgress a privilege, and those

documents need

to be in the jurisdiction of the court issuing the

subpoena.
THE COURT: Okay.

MR. W LSON: And there can't be an end

run around

foreign proof-gathering mechani sns. So, having not even

applied to the BIT arbitration, it would appear to be

premature for themto be seeking discovery here in aid of

that arbitration, which, I'lIl say again, is subject to our

application to stay and hasn't even found it
jurisdiction to proceed yet.
THE COURT: Now, as | recall it, the c
MR. W LSON: -- Texas?
THE COURT: Texas, the 3TM

MR. W LSON: Exhi bi t -- where are we?

THE COURT: That court had concl uded,
argues, that at least to the extent that the
the consulting --

MR. W LSON: Consul tant's consul t ant,

has

ourts in --

Yes, Exhibit

as Chevron

consul t ant,

that's right.
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That shows you how broad the scope of these applications
are, your Honor.

THE COURT: All right. -- had provided material to
M . Cabrera, that waived any work product claim You
di sagree with that?

MR. W LSON: Yes, we do, your Honor, and | can --

THE COURT: \Why is that?

MR. W LSON: | can explain why. First of all, al
docunents that are prepared by a consulting expert are
covered by the attorney-consultant privilege. That's black
| etter law and these -- so, ordinarily if an attorney hires
a consultant, all of those communi cations are protected.

There is an exception to that when a party can show
extraordinary circunstances where, in a U S. context, if
t hose documents are shared with a testifying expert, so,

t he question is --

THE COURT: Well, that would not be extraordinary

circunmstances. That would essentially be regarded as a

wai ver of any such privil ege.

MR. WLSON: Well, | think --

THE COURT: Isn't that correct?

MR. WLSON: | think those are treated the sane.
Under 26 -- under Federal Rule of Civil Procedure 26, the

rule requires exceptional circumstances for the disclosure

of consulting expert materials, but this is -- it's




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

22

effectively a waiver if you give your work product to
someone who's going to be testifying.
THE COURT: In short, basic discovery |aw under

al so that material which the testifying expert conside

26

red

is

in formulating his opinion is in fact subject to discovery.

Correct?

MR. W LSON: Exactly. So, our argument is that

in

order to show a waiver of the consulting privilege, Chevron

has to show that this material was disclosed in a mann

t hat woul d be anal ogous to the disclosure of that materi al

to a testifying expert in the United States.

er

| n Ecuador, however, you have an expert who never

provides oral testinony. He provides written testinmony

which is subject to written questions and then he provides

written responses and, so, the purpose in the United States

of disclosing materials that are given to a testifying
expert so that they can be used for cross exam nation

the course of their testimny at trial.

in

| n Ecuador, Chevron has already propounded questions,

interrogatories on M. Cabrera for which he has already

responded fully to and, so, given that there is a proc
in Ecuador whereby parties can provide in an ex parte
manner documents to M. Cabrera, our argument is that
nature of those comunications is not anal ogous to the

delivery of docunments in the United States context.

€sSs

t he
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THE COURT:
that regardless o
opi nions are ulti
presents it in wr
testinmoni al since

of fact in reachi

And the countervailing argument woul d be
f the manner in which his conclusions and
mately presented to the court, whether he
iting or orally in testinmony, it is

it, in fact, is considered by the trier

ng a deci sion.

So that would not be fundamentally any different

from for exanple

, one judge of this court used to provide

that in patent cases the plaintiff's expert report was

deemed to be the
plaintiff's, but
the witness' dire
proceeded to cros
judge's view, an
was di sabused of

how vol um nous an

MR. W LSON
THE COURT:
MR. W LSON

fundanental diffe
difference is the

t he expert is abl

plaintiff's -- 1I'"m sorry, not the
the party's expert report was deemed to be
ct testinmony and the parties i mmedi ately
S exam nation. That was, | think in that
expedi ti ous way of proceeding. | think he
that ultimtely when he discovered exactly
expert report could be, but --
Certainly.
-- is there any fundanental difference?
Well, our position is that there is a
rence and the nature of the fundamental
civil |aw proof-gathering process where

e to go out and independently gather

mat erials and those materials are not in and of thensel ves

subj ect to discov

THE COURT:

ery in Ecuador until his final report.

Doesn't Intel vs. Mcrosoft teach that we
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are to evaluate this under U.S. discovery rules, that the

effort to do this transliteration to foreign procedures

ends up in fact being such a convoluted process that it is

ultimately dysfunctional, and | think frankly the Supreme

Court says that, which is for purely

pragmatic reasons that

we don't want to get involved in wheels within wheels,

we're going to in fact view it under
per se. Correct?

MR. W LSON: Well, your Honor,

U.S. discovery rules

| ntel says two things.

It certainly says that there's no discoverability

requi rement, as you properly summari zed, but it says

anot her thing, too. | ntel says that

courts should not be

granting 1782 applications that are an effort to circunvent

foreign proof-gathering mechani sns.

So, the Court needs to also consider whether or not

this application is antithetical to the proof gathering

t hat would be taking place in Ecuador, and when you have a

court in Ecuador that has received these same applications

t hat Chevron has made here today and has denied those

applications, our subm ssion is that

Chevron is seeking

materials that are antithetical to the process that was set

up in Ecuador, which it bears noting

itself to submt itself to.

t hat Chevron sel ect ed

| mean, there is some irony to this proceedi ng that

we're now litigating in seven states

in the United States
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di scovery issues here when Ecuador demanded for a decade
from 1993 to 2003 that the facts were in Ecuador and we
needed to go to Ecuador. So, your Honor is exactly right,
there's no discoverability requirement, but we urge you to
consi der the extent to which Chevron's massive discovery
effort in the United States right now is an effort to
circumvent foreign proof gathering.

THE COURT: And let me ask you this. Wth regard to
the arbitrable proceeding, is it an effort to circunment
t he proof-gathering proceedings of the arbitration?

MR. W LSON: Our position is that it is insofar as
t hey have not sought this material pursuant to the
arbitration and that they could make that application, they
haven't made that application --

THE COURT: Let nme stop you. | like to be educated
by this type of arbitration proceeding because, generally
speaki ng, for example, in the United States an arbitrator
has no power to conpel non-parties to produce anyt hing.

Now, is that different in this arbitration?

MR. W LSON: Well, this arbitration, the party is the
Republic of Ecuador and, so, | think it's -- the question
about whether or not the BIT arbitrators can prevail upon
Ecuador to produce documents that are in Ecuador is a
gquestion which hasn't been presented to the BIT arbitration

as of yet because that arbitration is in its infancy. | t
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hasn't even determ ned that it has jurisdiction yet.

THE COURT: And of course, when you say they're in
t he possession of Ecuador, they're in the possession of the
courts of Ecuador, which would raise the issue of whether
or not the central governnment of Ecuador would have any
power to direct its courts to produce this stuff.

MR. W LSON: Well, Chevron, | think somewhat
cynically, seeks as part of its relief that the Republic of
Ecuador direct its judiciary to make a finding of no
l[iability in the underlying case, so, if one is to take
Chevron at its word, Chevron perceives that Ecuador can
just snap its fingers and tell the judiciary to do what it
i kes.

Of course, our position, to the extent that we have
one given that we're not parties to that, is that what --

t he argunment that we've advanced in the Second Circuit is
that it's inmproper for Chevron to be seeking relief that
woul d extinguish our rights, and that is the grounds upon
which we are seeking to stay that proceeding.

| think my colleague did refer to this Texas judgnment
and the two things that | wanted to say about that opinion
are what you would expect, which is that this Court should
use its own judgment to determ ne whether or not to issue
the 1782 proceedings in New Jersey and, secondly, and I

t hink not insignificantly, that that court, |ike the court
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in Col orado, has raised concerns about the scope of the
di scovery sought, and at the end of its opinion at page
seven the court states that, "However, given the broad
scope of the subpoena, it's quite possible some of the
docunents requested have not been turned over to Cabrera
and, therefore, one or nore privileges may apply."

THE COURT: Okay. So let's stop there for a second.
Al'l right. Now, if | recall correctly, the procedures
whi ch the Ecuadorian court devel oped with regard to M.
Cabrera according to your papers are that, in fact, once
t he documents and material which he used in formulating his
opi nion and report become at |east public in terms of the
parties end up being rel eased. Is that correct?

MR. W LSON: My understanding is that to the extent
that he reviewed documents, that those documents are -- can
be made avail able through the Ecuadorian court process.

| think it's at the end of having concluded his
report, | think there is the anticipation that docunments
that he reviewed would be either reflected in his report,
as here you have the report reflecting at | east one panel
from the UBR.

THE COURT: OCkay. Anything further?

MR. W LSON: Your Honor, | would like to briefly
address the concerns expressed by exigency in this case.

This is a battle that Chevron and the plaintiffs have been
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goi ng back and forth with with some regularity.

| will just give the Court the update that in the
Ecuadori an case, since the expert reports that had
previously been extant have been submtted, the next thing
that's going to happen in that proceeding is that at
sometime the court in Ecuador will issue a statement that
the case is noving towards final arguments.

The parties will then have the opportunity to present
closing arguments and then after their closing argunments
are submtted, then the court has the opportunity to enter
a judgnent. So, we're not on the eve of a judgment in that
proceedi ng, as Chevron continues to represent, insofar as
the BIT arbitration.

THE COURT: But let me ask you this. Have you been
urging the Ecuadorian court to issue an opinion and a
deci sion as quickly as possible?

MR. W LSON: Absolutely. But your Honor, the point
is that Chevron has been del aying that case and so we have,
of course, as the plaintiffs, as every plaintiff is, are
trying to nove that procedure along as fast as possible.

The most recent subm ssions that we made were to
request that the court direct that the outstandi ng expert
reports be submtted because Chevron had been hol di ng back
t hose reports and that was a barrier to advancing to the

next stage in the litigation.
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So, the courts responded to that application and
provi ded a schedule for the subm ssion of those outstanding
expert reports. Those outstanding expert reports have now
been subm tted and, of course, the plaintiffs want that
procedure to nmove forward.

But what |'m submtting to the Court is that the
process that will take place, that is inevitable, is that
the court in Ecuador has not yet issued the statenment that
invites the subm ssion of closing arguments and we are
still two steps away from getting that judgment.

THE COURT: And |I'm curious. | assume this is a
proceeding in which the judge issues a decision and an
opi ni on. Correct?

MR. W LSON: Utimately, the judge issues an opinion,

yes, and then that opinion goes up to -- is not an
enforceabl e judgment until it is reviewed by a secondary
panel, | believe it's a three-judge panel in the |ocal

area, and after that panel considers it, then it's an
enforceable --

THE COURT: And |I'm just curious. After that, what
happens?

MR. W LSON: After that, there are additional appeals
avail able to either party w thin Ecuador.

THE COURT: OCkay. Thank you very much. M. Stern.

MR. STERN: Very, very briefly, your Honor. \%Y;
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coll eague, as he puts it, seemed to focus most of his

attention on that portion of the subpoena which sought
communi cati ons between UBR and M. Cabrera. He said very
little about, if anything, that |'ve heard, about

communi cati ons between UBR and the plaintiffs' counsel.

There are two separate items of the subpoena. As far

as M. Cabrera is concerned, M. Cabrera has sai

such docunments, so, how are they prejudiced? If

no such documents, the answer is sinmple, and if

d he has no
t here be

there are,

then M. Cabrera has not told the truth and, obviously, you

will be in great aid of the tribunal in Ecuador,

whi ch nmy

adversary would say, | would suppose, would be very

interested to find out whether or not his court-appointed

expert has told the truth.

So, his answer should be we have no such documents,

tell Chevron to go away. But he doesn't say that. He says

you won't be hel ping the Ecuadorian court under

statute.

Now, as far as the subpoena which he hasn’

t he

t tal ked

about which calls for communicati ons between UBR and the

plaintiffs, that is not available in any Ecuadorian court.

UBR is not there, as your Honor has pointed out,
particularly, if your Honor does follow the deci
Southern District of Texas, there is absolutely

privilege remai ning between UBR and plaintiffs’

and nost
sion in the
no

counsel .
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They waived it by their conduct and, in our view, their
m sconduct .

So, that may be why ny adversary has not said
anything at all about that portion of the subpoena which
calls for UBR to produce documents and testimny concerning
its contacts with the plaintiffs' counsel in reference to
M. Cabrera. And --

THE COURT: Let me stop you there for a second.

MR. STERN: Sur e.

THE COURT: The court in the 3TM case, as |
understand it, held that to the extent that 3TM materials
were provided to Cabrera, the attorney-client privilege is
wai ved as to those materials.

| didn't understand the opinion as stating that all
communi cati ons between 3TM and plaintiffs' counsel were
wai ved. Now, did | mss that in the opinion?

MR. STERN: No, | don't know that you did, but you
know, all | have is an opinion. | don't have the
under |l yi ng papers. But | think that the situation in 3TM
| would be surprised if it were exactly the same as ours.

We have here a situation where UBR s enpl oyee is
listed as an enpl oyee of M. Cabrera. This is not a
situation where we sinply are seeking some documents that
t hey go back and forth.

We have here plaintiffs' counsel, through its
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consulting expert, having a representative on the so-called

i ndependent expert staff.

Now, we haven''t

even di scussed, because | didn't

think it was necessary,

the crime-fraud exception to

privilege, but if there was ever a showing on a prelimnary

basis that there has been a violation, this is it.

| haven't heard one word denying in this court, not

one word written on a piece of paper that denies that. I n

fact, their enployee was

M . Cabrera.

in fact enployed sinultaneously by

Now, | think we're absolutely entitled to discover

respectfully what went

on between UBR and its enployee, M.

Villao, in terns of M.

Cabr era.

THE COURT: M. WIson.

MR. W LSON: Your

Honor, Mr. Cabrera was enpl oyed by

the plaintiffs. | think that --

THE COURT: M.

MR. W LSON: M.

Cabrera was enpl oyed?

Cabrera was enmployed by the

plaintiffs. The expert

in this case, the damages expert,

his fees were paid by the plaintiff.

THE COURT: But

to say that his fee was paid by the

plaintiff is not to say that he is enployed by the

plaintiff.

MR. W LSON: That's exactly right, your Honor. And I

think that's the sort

of

thing, that's the semanti c canyon
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t hat we' ve been brought into by --

THE COURT: But

have we? The individual -- | forget

his name so please refresh.

MR. STERN: Vil

THE COURT: --V

ao.

illao, M. Villao, was he in fact

retained by M. Cabrera to provide expert support for M.

Cabrera's report?
MR. W LSON: You

Cabrera's report, and i

r Honor, nmy understanding from M.

t's submtted by my coll eagues, that

he's |listed as one of the technical experts.

THE COURT: Fi ne
MR. W LSON: | d

i mport of that is, but

on't actually know today what the

he's certainly listed as one of the

techni cal experts, absolutely.

THE COURT: And

there is no doubt that he's |isted as

an enpl oyee of UBR. Correct?

MR. W LSON: He
UBR, that's right.

THE COURT: Okay
situation from your tel
paid by the plaintiffs

procedure as you descri

is -- he is one of the consultants to

: Now, that is an entirely different
ling me that M. Cabrera's fees were
in this case. As | understand the

be it in your papers, that arose

fromthe fact that Chevron never sought to have an

i ndependent expert appointed, waived their time period to

seek to try to have it,

so, ultimately the court appointed
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an expert because

of an independent

the plaintiffs had sought the appoi nt ment

expert.

Chevron abdicated its role in the selection process

and Ecuadorian procedures required that if only one party

was seeking a court-appointed expert, they paid for it. l's

t hat correct?

MR. W LSON: That's right, your Honor.

THE COURT: Okay. That does not make M. Cabrera an
empl oyee -- all right -- or does not make M. Cabrera
plaintiffs' expert or, let's put it this way. If it did,
then we all know that, in fact, he's not an independent
court expert. He'd in fact be a plaintiff's expert.

MR. W LSON: Your Honor, | think that the situation

that we have is that M. Cabrera was appointed in the court

process and his fees were paid for by the plaintiffs and

all | was pointing out to the Court is that to the extent

that there are --
was maki ng.

THE COURT:

well, that was the nodest point that I

OCkay. Anything further? All right. The

Court will be issuing a decision very shortly. We'Il get

it out quickly.
MR. STERN:

THE COURT:

' m sorry?

The Court will be issuing its decision

very quickly and get it out to you folks.

MR. W LSON

Thank you.
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MR. STERN: | appreciate that. Your Honor, without
anticipating what it would be, what I'"'mtrying to avoid is
an opinion and then further proceedings to set dates
because for us, for us delay is defeat in some ways, and
' m not trying to jostle your armin ternms of your opinion
but, rather, to work out sone early dates because |
anticipate that nmy adversary is going to seek a stay and so
forth. So, | don't know if you can help ne, maybe you
can't, but that's nmy problem

THE COURT: Tell you what, M. Stern.

MR. STERN: |'m sorry, sir? | just don't hear so
wel | .

THE COURT: "1l tell you what, M. Stern. "Il be
i ssuing an oral decision on this case at three o'clock
t oday. Reappear. "1l issue ny opinion and ny order. Al
right.

MR. STERN: That's wonderful . Thank you, your Honor.

THE COURT: All right. Thank you very nuch.

(A recess is taken.)

THE COURT: Good afternoon, counsel. Pl ease enter
your appearances.

MR. STERN: Good afternoon, your Honor. Herb Stern
and Steve Plotnick from Stern & Kilcullen for Chevron.

MR. W LSON: Andrew W 1l son of Emery -- | apol ogize.

Go ahead.
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MS. HENDRI CKS: Kristen Hendricks from G bson, Dunn &
Crutcher for Chevron.

MR. W LSON: And O. Andrew F. Wl son from Emery
Celli, Brinckerhoff & Abady for the Respondents, your
Honor .

THE COURT: OCkay. Thank you. All right. The Court
i ndicated that it would give an oral opinion this
afternoon. The Court has reviewed this matter and has
i ndeed concl uded that discovery sought by the applicant,
Chevron Corporation, pursuant to the provisions of Title 28
U.S.C. Section 1782 should be conducted.

As the Court will indicate later, the Court, as did
the court in 3TM Consulting, LLC, does have some concerns
t hat documents covered by the subpoena may neverthel ess
still remain privileged and the Court will deal with that
as we proceed.

Chevron Corporation initiated this action pursuant to
the provisions of Title 28 U.S.C. Section 1782, seeking an
order permtting the issuance of subpoenas for the
producti on of documents and depositions which it contends
related to two proceedi ngs pending outside this district
and, indeed, outside the American judicial system

Section 1782 authorizes the district court for the
district in which a person resides or is found to "order

himto give his testimny or statement or to produce a
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document or other thing for use in a proceeding in a
foreign or international tribunal"™, 28 U S.C. Section 1782.

One of the proceedings at issue here is a |lawsuit
pending in the Ecuadorian court and venued in Lago Agri o,
Ecuador, and the Court will refer to that action as the
Lago Agrio litigation.

The Lago Agrio litigation is a class action initiated
in 2003 by residents of Ecuador agai nst Chevron seeking
relief under Ecuadorian environmental |aw for the all eged
pol lution of Amazonian rain forests and rivers commtted in
connection with the oil exploration and extraction
activities of Texaco, which had beconme a wholly-owned
subsi diary of Chevron in 2001.

The other proceeding is an international arbitration
filed by Chevron against the Republic of Ecuador under the
Uni ted Nati ons Comm ssion of International Trade Law Rul es
pursuant to a Bilateral |Investment Treaty between the
United States and Ecuador, and the Court will refer to this
arbitration as the Treaty Arbitration.

The Treaty Arbitration relates to Chevron's
contention that the Republic of Ecuador has engaged in
i mproper conduct in the Lago Agrio litigation.

At the time Chevron filed the instant application, it
sought two subpoenas; one to be issued to a consulting firm

known as Uhl, Baron, Rana & Associates, which I will refer
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to as UBR, and one to an individual enmployee of UBR named
Juan Cristobal Villao Yepez, whomwe'll refer to as M.
Villao in the future references.

Both UBR and Villao specifically contributed to an
expert report issued by Richard Stalin Cabrera Vega, and
this will be referred to as the Cabrera report, who was
appoi nted by the Ecuadorian court in the Lago Agrio
[itigation to serve as the neutral and independent expert.
Al t hough Cabrera was supposed to remain strictly
i ndependent of the parties to the Lago Agrio litigation,
Chevron contends that mpunting evidence denonstrates that
Cabrera's work and his report were conmpleted in secret
col l aboration with the Lago Agrio plaintiffs and their
representatives. As such alleged illicit cooperation
concerns the instant application, Chevron contends that UBR
and/or Villao also had been enmpl oyed by the Lago Agrio
plaintiffs.

The documents and depositions sought by Chevron
relate to the alleged relationship and communi cati ons
bet ween the Lago Agrio plaintiffs, including their counsel,
and UBR and/or Vill ao.

The Court notes that, acknow edging that Villao may
not be found in this district, Chevron has requested that
the Court defer its 1782 application with respect to Villao

until such time as Chevron takes discovery from UBR t hat
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may shed |light on the |ocation of Villao and/or the
| ocation of the work he did for the Lago Agrio litigation.

The Court will thus proceed to eval uate whet her
Chevron's application is warranted only as to UBR.

As to the application with regard to M. Villao, that
application will be dism ssed w thout prejudice to being
resubm tted should Chevron choose to do so.

Now, a district court is authorized to grant a
Section 1782 application where, one, the person from whom
di scovery is sought resides or is found in the district of
the district court to which the application is made; two,
the discovery is for use in a proceeding before a foreign
tribunal; three, the application is made by a foreign or
i nternational tribunal or any interested person; and four,
the materials or statements sought are not covered by any
| egally applicable privilege.

Once these statutory requirenments are nmet, the
district court may grant the application in its discretion.
Intel v. Advanced M cro Devices, Inc., 542 U.S. 241 at 264
(2004) .

In Intel, the Supreme Court identified four factors
to guide the Court's exercise of its discretion to grant or
deny the application. Those factors are: One, whet her
the material sought is within the jurisdictional reach of

the foreign tribunal; two, the nature of the foreign
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tribunal, the character of the proceedi ngs underway abroad,
and the receptivity of the foreign tribunal to the United
States federal court assistance; three, whether the 1782
application is an attempt to circunvent the foreign

proof -gathering restrictions or policies; and four, whether
the request is unduly intrusive or burdensone.

The Court finds that the statutory requirements of 28
U.S.C Section 1782 have been net. UBR mai ntains an office
in Lambertville, New Jersey, and there's no dispute that
it's thus found in this district. The materials are sought
for use in proceedings pending in a foreign tribunal, the
Lago Agrio litigation and the Treaty Arbitration which is
pendi ng before a tribunal established by international
treaty between the United States and Ecuador.

There is also no dispute that Chevron is an
interested party within the meaning of Section 1782, as it
is a party to both of the foreign proceedi ngs underlying
the instant application. And finally, despite plaintiff's
argument to the contrary, the Court finds that the
i nformati on sought from UBR is not shielded by any
applicable privilege under the laws or rules of this
jurisdiction.

In particular, with regard to privilege, Respondents
have argued that the subpoena cannot issue because it seeks

to uncover documents which are covered by the work product
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privilege and docunents which were circul ated and
communi cated and engaged in amongst plaintiffs' litigation
t eam

They take the position that because UBR was a
consulting expert to the Lago Agrio plaintiffs, it is
shiel ded from di scovery by the non-testifying expert
privilege enbodied in Federal Rule of Civil Procedure
26(b)(4)(B). That rule provides that absent "exceptional
circunstances, a party may not, by interrogatories or a
deposition, discover facts known or opinions held by an
expert who has been retained or specially enployed by
anot her party in anticipation of litigation or to prepare
for trial and who is not expected to be called as a witness
at trial."

Respondents also contend that the documents sought by
t he subpoena were prepared in furtherance of UBR s work on
the Lago Agrio litigation and are thus protected by the
wor k product doctrine and, noreover, to the extent that
they reflect the thoughts, mental inpressions or opinions
of the Lago Agrio plaintiffs' counsel, by the
attorney-client privilege.

Assum ng any privilege would apply to sone or all of
t he di scovery sought by Chevron in this case, Chevron has
denonstrated in general that the privileges have been

wai ved or, alternatively, that pursuant to the crime-fraud
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exception, the attorney-client privilege should

honor ed.

not be

The Court notes that with regard to work product and

non-testifying expert privileges asserted by the

Respondents in this case, simlar issues were pr

esented to

the U.S. District Court for the Southern District of Texas,

Houston Division, in the matter of the applicati

Chevron Corporation vs. 3TM Consulting, LLC and

on of

3TM

| nternational, Inc., docketed as M scell aneous Action No.

H- 10- 134. In that particular case the court con
non-testifying expert privilege contention which
asserted in a virtually identical manner to that
asserted here and the court in 3TM concl uded the
plaintiffs' argument on this point is unavailing

3TM may well have originally been hired to serve

sidered the
was

which is
Ecuadori an
. \Wile

only in a

consulting expert capacity, as soon as its report was given

to the court or at |l east an auxiliary of the cou
used in preparing Cabrera's expert report, that

| ost by the very nature of Cabrera's report, his
testinony that the Ecuadorian court will conside

its ruling.

rt to be
shield was
role, his

r in making

Addi tionally, the question before this Court is

whet her, under U.S. |aw, not Ecuadorian |aw, the
information is privileged. By providing consult

reports to a testifying expert, the privilege is

I ng expert

| ost .
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The Court concludes that that same anal ysis applies
here to the extent that any information or any material was
provi ded by UBR or any of its enployees to Cabrera.

Li kewi se, with regard to the work product privilege,
to the extent that this material m ght constitute work
product, it is clear that to the extent that the materi al
was given voluntarily to Cabrera, again, an agent of that
court, the privilege was destroyed.

Li kewise, with regard to an attorney-client
privilege, to the extent that material was again provided
to M. Cabrera, a third party under U. S. law, the privilege
woul d Ii kewi se be destroyed.

Mor eover, in this case, to the extent that documents
reflect communi cations between M. Villao and counsel for
plaintiffs, the Court is satisfied that an adequate prim
facie denonstration of the operation of the crime-fraud
exception indeed has been established here. It appears at
a mninmum from the documentation presented to this Court
that M. Villao not only had an enmployment relationship
with UBR but at the sanme time was |listed by M. Cabrera as
one of the consultants providing information to that
i ndependent court-appointed expert.

As far as the Court is concerned, the concept of an
enpl oyee of a party covertly functioning as a consultant to

a court-appointed expert in the same proceeding can only be
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viewed as a fraud upon that tribunal. Although Cabrera's
report identifies Villao as one of the experts who assisted
in the preparation of the report, there is no suggestion
that M. Villao's relationship with UBR or plaintiffs'
litigation team was openly discl osed.

Under those circumstances, this Court nmust concl ude
that M. Villao's communications with Cabrera |ikewi se are
not protected by any privilege and, noreover, M. Villao's
communi cations with plaintiff's counsel would not be
covered by any privilege.

In short, the provision of materials and information
by consultants on the litigation team of the Lago Agrio
plaintiffs in what appears to be a secret and an
undi scl osed aid of a supposedly neutral court-appointed
expert in this Court's view constitutes a prim facie
denmonstration of a fraud on the tribunal.

Respondents al so argue that the Intel factors
mlitate against granting the Section 1782 application. I n
particul ar, they argue that the docunments sought by Chevron
- docunents provided to the Ecuadorian court-appointed
expert Cabrera - are within the jurisdictional reach of the
foreign tribunal, which may order Cabrera to supply the
document s Chevron requests in this application.

The problem with that argument is two-fold: First,

there is no contention that the arbitration tribunal in
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fact has the power to order the production of any such

records and, secondly, it ignores the fact that M. Cabrera

has apparently indicated that he has not been in
any documents from UBR except, | presume, to the

t hat they have been formally listed and provided

recei pt of
ext ent

to the

court. Thus, directing M. Cabrera to produce docunents

whi ch he says he did not have would be pointless

fruitless as an exercise by the Ecuadorian court.

and

Respondents al so take the position that Chevron's

instant application constitutes an effort to circumvent the

rulings and jurisdiction of the Ecuadorian court,

apparently based upon the denial of prior efforts to have

such material ordered to be produced by the Ecuadori an

court.
Thi s again, however, ignores the fact that

Treaty Arbitration, the arbitrable body does not

in the

have the

authority to order such a production. The docunents are

clearly, in this Court's view, relevant to the proceedings

before the arbitration and, therefore, there cannot be any

realistic argument that this application is an effort to do

an end-run around or circumvent the decisions of
particul ar body.

In short, Respondent's argunment conpletely

t hat

si de-steps

the need for the UBR discovery in aid of the Treaty

Arbitration and Chevron's application is mde not

only for
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the Lago Agrio litigation, but also for the Treaty
Arbitration.

The jurisdictional reach of the Treaty Arbitration
tribunal does not extend to either UBR or Cabrera and
docunents provided by UBR to Cabrera and any documents or
testimony concerning the allegedly inmproper and collusive
relati onship existing between those on the Lago Agrio
plaintiff's |legal team and the Ecuadorian court-appointed
expert would not be obtainable for use in the Treaty
Arbitration absent discovery under Section 1782(a).

An additional factor favoring granting Chevron's
application is that UBR is not a party to either of the
foreign proceedi ngs and, as the Court has indicated, both
UBR and Cabrera are beyond the jurisdictional reach of the
Treaty Arbitration tribunal.

Anot her factor is receptivity of the foreign tribunal
and that is neutral as to the Treaty Arbitration tribunal
since the Court has not heard from them however, even if
t he Ecuadorian court were opposed to receiving the aid of
this Court with the production of docunents and
information, this alone would not be dispositive. I nt el
542 U.S. at 265, (holding that Section 1782 application
could be granted even though a foreign tribunal, the
Eur opean Comm ssion, stated in amcus curiae briefs to the

Supreme Court that it did not need or want the United
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States District Court's assistance.)

In short, the Court does not view this as an effort
by Chevron to make an end-run around the Ecuadorian court's
proof -gathering restrictions. The evidence sought is
probative of issues in the Lago Agrio litigation, as
Chevron needs the sought evidence to inmpeach the Cabrera
report if its suspicions of an inmproper relationship are
borne out. Mor eover, the evidence sought goes to the heart
of the Treaty Arbitration's concern with the conduct of the
Lago Agrio litigation.

And finally, there is no indication that the
application regarding UBR is unduly intrusive or
bur densone.

Based upon those findings, the Court concl udes that,
i ndeed, the application by Chevron Corporation for an order
to conduct discovery proceedings is indeed authorized.

As the Court indicated, the Court is concerned, as
was the court in, | believe it's 3TM, that it is possible
t hat neverthel ess some material sought by what can only be
descri bed as a volum nous docunment request may be violative
to alimted extent of the attorney-client privilege.

In short, the Court concludes that conmunications
between M. Villao and plaintiffs' counsel are not covered
by the attorney-client privilege and that is, indeed,

because of the Court's determnation with regard to the
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crime-fraud exception.

To the extent that communications between plaintiff

and UBR are not covered by that and to the extent that they

have not been provided to Cabrera, there is the possibility

that some of those documents neverthel ess preserve either

an attorney-client privilege protection or a work-product
protection. The Court will therefore direct that, as the
court in 3TMdirected -- and I'"'mtrying to find the opinion

again so excuse nme for just one monment.
MR. W LSON: Your Honor, | think it's OO.
THE COURT: Therefore, the court will, as the

in 3TM ordered, direct the plaintiffs to submt a |

Court

st of

t he documents which were turned over directly or indirectly

to Cabrera by this com ng Wednesday. What day is that?

MR. W LSON: Your Honor, this Wednesday is the 16th,

but my client is out of the country until the 16th,

SO,

it's not practical for us to be able to communicate with

himw th respect to his documents if he's not within the

district until that day.

THE COURT: \When can a |ist be turned over by?

MR. W LSON: Your Honor, | can communicate with him

and be back in touch with the Court to give you a date on

Monday, after | speak with him today, but |I'm not in

position to make a representation as to a particular

wi t hout speaking to him

a

dat e
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THE COURT: M.

MR. STERN: Fr om what

enpl oyees, this is

well be, and |I'm sure, | don't

Stern?

| could see of the |ist of

not a one-person operation and it may

doubt M. W Ilson's word that

one person is out of the district or even out of the

country, but | don’

t believe this is a one-person shop.

Now, M. WIlson is in a better position to know than

| am but | call upon him through the Court to make a

representation as to whet her

there are other people there

who would be in a position to respond.

MR. W LSON

anybody else at UBR is

Your Honor,

been in touch with one principal

| don't know whet her or not

in a position to respond. | have

there who | spoke to this

mor ni ng, who | can speak to inmmediately after the hearing,

but as | stand here today, |

representation to t

he Court

don't want to make a

t hat

happy to, first thing on Monday,

| can't meet and, so, |'m

provide a letter to the

Court indicating the date upon which we can provide that

list, and | represent that we'll

|'d also --

provide it pronptly.

| mean, there's also the possibility,

your Honor, after we review your Honor's opinion, that we

seek review of that

opi ni on,

SO,

| just want to say that in

other districts where we have di scovery disputes with

Chevron, we view these privilege issues with some gravity

and we have sought

revi ews,

SO,

that's a possibility here.
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| don't know. | ve heard your opinion five m nutes ago,
so, | don't know whether or not we'll be seeking --
THE COURT: It's not totally dissimlar from other

opi ni ons which have been issued, M. W/ son.

MR. W LSON: Yes. No, | appreciate that, your Honor.
So, in that regard, then, we may be in a position where
we're seeking a stay of discovery so that we can get the
i nput of the appellate court.

MR. STERN: Your Honor, respectfully, may | be heard
for a moment ?

THE COURT: Yes.

MR. STERN: That should not inpact the role of the
schedule. As you said, it just means that they have to
move along to the next |evel.

| would respectfully direct your attention to Exhibit
Y, | don't know if it's before you but | have a copy, if I
could hand it up.

THE COURT: Pl ease. Thank you, M. Stern.

MR. STERN: This is the exhibit which had M.
Villao's CV on it, but that's near the end. You can see
all the personnel that are associated with UBR and, so, |
really believe that they could get started collecting the
docunents that you've called for, and |I haven't even heard
a representation that they can't, just that one man i s out

of the country.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

51

MR. W LSON: Your Honor, what | am proposing to the

Court is that | have the opportunity to speak to nmy client
and ask him for how long it will take himto prepare the
records. | " m not suggesting that he's the only one who
could gather them All I'm saying is that given that |

haven't spoken to him about the timeliness of this and
given that he -- to the extent that he personally needs to
be involved in it, he's unable to be involved in it.

| can't make a representation to the Court as to how
his associates can contribute to his efforts or not. I
just don't know.

THE COURT: OCkay. Well, I will want a |ist of
docunents which UBR provided to M. Cabrera, docunments
which M. Villao or comunications from M. Villao to M.
Cabrera, communications by M. Villao to plaintiffs’
counsel or any representative of plaintiffs' counsel, and a
listing of them and I'll want a |list of any documents
whi ch are covered by the applicant's subpoena which the
Respondents contend nevertheless will survive as privileged
or could survive as privileged; in short, a privilege |og.

MR. W LSON: Your Honor, in Colorado the courts have
directed that the parties prepare a privilege |log and the
end date for that privilege, it's a rolling production, the
end date for that privilege is August 6.

Now, | don't know in this case whether we have the
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same volume of docunents because, as | said before, |
haven't had the opportunity to speak to nmy client, but |

wi Il say that depending on the scope of the docunents,
that's going to make a radical difference in ternms of if
we're tal king about five documents, then we can make those
avai |l abl e very quickly. If we're tal king about the |evel
of documents that were involved in the Col orado action, it
could take a lot nore tinme.

| will also just say one nore thing about the I|ist
t hat you suggested. The documents from Villao to Cabrera,
my understanding is that Villao is not a subject of this
1782 proceeding and, so, we're not in a position to
provi de --

THE COURT: Those documents from M. Villao to
Cabrera which are in the possession of UBR.

MR. W LSON: OCkay. Certainly.

THE COURT: Okay?

MR. W LSON: Certainly.

MR. STERN: | f your Honor please, as counsel properly
stands before you saying he doesn't know about the vol une,
so, nmy suggestion would be that you set the dates that you
had intended to. They should i nmmediately conply as best
t hey can and should then provide you with sworn
certifications as to what the volume in fact is and what,

therefore, they can do as a practicable matter.
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| suspect that the next step after the entry of

order, in any event, is going to be before either a one

judge or a panel of the circuit, and we can get

that while they are collecting the documents.

t he

started on

So, that's

my respectful suggestion and | think what you had suggested

by time is appropriate.

THE COURT: "1l tell you what, M. W] son. Get

t oget her what you can and make your best effort

s to get

that information to opposing counsel by the close of

busi ness on Wednesday. | am going to set this

down for

counsel to be in front of me the next day on Thursday at

12: 00, and to the extent --

MR. W LSON: Your Honor, | have a 2:30 --

|'"mafraid

| have a 9:30 and a 2:30 conference in New York Supreme

Court on that day. Getting here --

MR. STERN: | f your Honor please, as reluctant as

amto lose a day, I'"'min an arbitration on Tuesday,

Wednesday, Thursday, but | could be here Friday if your

Honor please. There's nothing |I can do about t

hat . \%Y;

col |l eagues kind of want me to be here, but we have ot her

people who could do it on Thursday if you can't
don't want it to go beyond Friday, so, if that'
convenient to your Honor --

THE COURT: Let nme consult with nmy staff

moment s here.

do it, |

S not

for a few
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(Di scussion off the record.)

THE COURT: M. WIson, when are you due in New York?

MR. W LSON: 2:30, so, | mean, and | have the 9: 30,
but perhaps | can -- maybe noon will work. | can conme over
and then try to get back.

THE COURT: Let's do noon. Unfortunately, | have a
very busy Thursday and Friday also has its own issues.
Okay. M. Stern, can you get sonebody else to stand in for
you?

MR. STERN: They'l|l|l be very happy to have nme out of
t he way.

THE COURT: All right. And I think, quite frankly,
counsel and | appreciate, M. WIlson, that indeed, you
know, there's a substantial possibility that you're going
to seek a stay and an appeal -- all right -- but totally
apart fromthat, to the extent that counsel can, in fact,
agree upon a form of order which you can live with in this,
i ncluding the scope of the subpoena which meets ny
concerns, that will make all of you have a nmuch happier
district judge, so, you can use that interimalso to
di scuss, indeed, whether or not perhaps the scope of the
subpoena in fact can voluntarily be narrowed down.

| note, you know, we all know everyone's history
here. M. Stern, of course, was a U. S. attorney here and

U.S. attorneys are well-known for issuing subpoenas which
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are a starting point for further negotiations.
Now, you would never admt that, M. Stern, but -
MR. STERN: How can | deny it in your Honor's
presence.

THE COURT: So, in fact --

MR. STERN: We'll sit down.

THE COURT: -- perhaps you can get this down.

MR. STERN: We'll sit down in good faith with him and
try to do that. W would present an order to you early

next week so that our adversaries can seek review. They'l

need an order to do that and we'd |like that -- 1|oo0k,

they're going to seek review, your Honor, there's no doubt

in my mnd about that, so we m ght as well get that on
way .

THE COURT: Well, the sooner you get an order in,
better. All right. Thank you.

MR. STERN: Thank you very much, your Honor.

(Wher eupon the proceedi ngs are adjourned.)

its

t he




